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Jewish Opinion of judge-rapporteur Jiri Zemanek, president

of the concerned senates of the Constitutional Court of the
Czech Republic in relation to Jewish racial persecution of
Kristina Colloredo-Mansfeld in case ITL. US 1283/17 alS0 in the case of my

above mentioned Orthodox anti-Jewish constitutional

complaint in relation to legal permission of sale of animal
carrions as the current most merciful possible meat (e.q.
after veterinary autopsy and boiled in several waters in a

pot under the lid), which died of themselves on principle of

Old age (see http://www.spvzt.cz/UstStizn-ConstCompl-ENG.htm )

I1.US 1283/17 of May 12, 2020
Opocno Castle - decision in the renewed proceedings (evidence of racial persecution)

Czech Republic
Judgment
of the Constitutional Court
On behalf of the Republic

The Constitutional Court, sitting in the Chamber composed of the President, Mr Jifi
Zemanek, and Judges Josef Fiala and Radovan Suchanek (Judge-Rapporteur), has decided on
the constitutional complaint of the complainant Kristina Colloredo-Mansfeld, represented by
JUDr. Jakub Frohlich, attorney-at-law, with registered seat at Spalena 84/5, Prague 1 - Nové
Meésto, against the resolution of the Supreme Court of February 1, 2017, No 28 Cdo
3893/2016-1536, the resolution of the Regional Court in Hradec Kralové of April 21, 2016
No. 26 Co 421/2015-1503, and the resolution of the District Court in Rychnov nad Knéznou
of September 22, 2015, No. 12 C 6/2015-1227, with the participation of the Supreme Court,
the Regional Court in Hradec Kralové and the District Court in Rychnov nad Knéznou, as
parties to the proceedings, and the State Contributory Organisation National Heritage
Institute, with its registered seat at Valdstejnské namésti 162/3, Prague 1 - Mala Strana,
represented by Mgr. Jifina Svojanovska, attorney at law, with registered seat at Silingrovo
namésti 257/3, Brno, as intervener, as follows:

The constitutional complaint is dismissed.

Reasons:


http://www.spvzt.cz/UstStizn-ConstCompl-ENG.htm
http://www.spvzt.cz/

The decision of the Constitutional Court cannot be appealed.

Brno, May 12, 2020.

Jiti Zemanek , by his own hand

President of the Chamber

Dissenting Opinion of Judge Jifi Zemanek in Case III. US 1283/17

The majority opinion of the members of the Third Chamber, expressed in the judgment
rejecting the constitutional complaint of the complainant Kristina Colloredo-Mansfeld,
deviates from the legal opinion of the Constitutional Court expressed in the case of the same
complainant in the judgment of 5 March 2014, Case No. 2430/13, and therefore the question
of proving the confiscation of her father's property during the period of non-freedom (from
30 September 1938 to 4 May 1945) on grounds of racial persecution as one of the conditions
for the review of transfers of property occurring outside the relevant period (from 25
February 1948 to 31 December 1989) pursuant to Article 3(2) of Act No. 87/1991 Coll. on
Non-judicial Rehabilitations, should have been submitted to judge in a plenary pursuant to
Article 23 of Act No. 182/1993 Coll., on the Constitutional Court.

According to point 36 of the above-mentioned judgment, "It is sufficient for the fulfilment of
the conditions of section 3(2) of the Act on Non-judicial Rehabilitations if racial reasons ...
are present, even if they act together with other reasons for the occupying authorities' hate
towards the persecuted person. It is not necessary, and indeed would be inappropriate in the
decision-making of the judicial authorities of a democratic State governed by the rule of law,
to establish clearly whether the applicant's father was of Jewish origin within the meaning of
the so-called Nuremberg Laws ... It is sufficient to establish whether the occupying
authorities could have acquired such a belief. The essential question is therefore whether the
occupying authorities could have made a finding that the political attitudes and activities of
the applicant's father could be connected with his racial origin, which was alleged in the said
1913 German Weimar historical and genealogical pocket list of all nobility of Jewish origin,
which makes the evidence put by the applicant essential and decisive."

Instead of following this relevant case-law interpretation of the above-mentioned provision
of the Act on Non-judicial Rehabilitations by the Constitutional Court, the majority opinion
of the Third Chamber returns to the - already somewhat outdated - narrow definition of the
conditions of property confiscations committed by the occupation authorities, according to
the judgment of 16 December 2004, Case No. III US 107/2004. The latter limited the
possibility of reviewing the related interference with the right to property "only to the most
extreme cases of injustice" ... "which must be understood as only the most extreme forms of
racism, perpetrated during the Second World War, in particular in the form of the
Holocaust", whereby the persecution was motivated at least in part, but not necessarily
exclusively, by racial reasons, in addition to other, e.g. selfish, reasons.



If the majority opinion of the Third Chamber refers to the will of the "restitution™ legislator,
according to which not all past property wrongs can be redressed, but only "some", as well as
to the principle of legal certainty as a fundamental element of a democratic state governed by
the rule of law and the constitutionally guaranteed right to protection of property rights that
have arisen as a result of subsequent property transfers, so that "it must be proved in
proceedings before the general courts that a particular person has been deprived of his or her
property rights precisely because of racial persecution™ (point 31. ), then, given the
availability of information about the Jewish origin of the applicant's father to the occupation
authorities and the difficulties associated with the immediate documentary proof of the racial
motivation for the confiscation of his property more than 70 years later, such an
interpretation of the fulfilment of the conditions of section 3(2) of the Act on Non-judicial
Rehabilitations is contrary to the principle in favorem restitutionis, which - also as a moral
imperative - has governed the restitution jurisprudence of the Constitutional Court from the
beginning.

If the majority opinion of the Third Chamber sees in such a procedure an “ignoring™ of the
statutory conditions and limits of restoration of the right to property under the restitution
legislation, which is not in accordance with its meaning and purpose (point 31.), but a means
of circumventing the requirement to prove the relevant facts, then I cannot but consider such
an opinion to be an expression of consent to a chicanerous application of the law, which is
not worthy of the Constitutional Court as a judicial body for the protection of
constitutionality under Article 83 of the Constitution.

In Brno, May 12, 2020

Jifi Zemanek

(Judgment of the Constitutional Court of the Czech Republic of May 12, 2020, Case No. l11.US
1283/17, [cit. 2021-07-04]. Available online:
http://nalus.usoud.cz/Search/GetText.aspx?sz=3-1283-17 )

2) CESKY

Zidovské Stanovisko soudce zpravodaje Jiriho Zemanka,
piedsedy dotéenych senati Ustavniho soudu Ceské
republiky ve vztahu K zidovské rasové persekuci kristiny
Colloredo-Mansfeldové ve véci ITL US 1283/17 1 V pFipadé mé ortodoxné
protizidovské ustavni stiznosti ohledné zakonného povoleni
prodeje zdechlin (zvirat) jako sou¢asného
nejmilosrdnéjSiho mozného masa (napr. po veterinarni
pitvé a prevareném v nékolika vodach), které zemrely sami
od sebe zasadné na Stari (viz http://www.spvzt.cz/UstStizn-ConstCompl.htm )

I11.US 1283/17 ze dne 12. 5. 2020
Zamek Opocno - rozhodnuti v obnoveném rizeni (dokazovani rasové perzekuce)


http://nalus.usoud.cz/Search/GetText.aspx?sz=3-1283-17
http://www.spvzt.cz/UstStizn-ConstCompl.htm

Ceska republika
NALEZ
Ustavniho soudu
Jménem republiky

Ustavni soud rozhodl v senatu sloZzeném z piedsedy Jifiho Zeménka a soudcii Josefa Fialy a
Radovana Suchanka (soudce zpravodaje) o ustavni stiznosti stézovatelky Kristiny Colloredo-
Mansfeldové, zastoupené JUDr. Jakubem Frohlichem, advokatem, sidlem Spalena 84/5,
Praha 1 - Nové M¢sto, proti usneseni Nejvyssiho soudu ze dne 1. tinora 2017 €. j. 28 Cdo
3893/2016-1536, usneseni Krajského soudu v Hradci Kralové ze dne 21. dubna 2016 ¢. j. 26
Co0 421/2015-1503 a usneseni Okresniho soudu v Rychnové nad Knéznou ze dne 22. zaii
2015 ¢.j. 12 C 6/2015-1227, za casti Nejvyssiho soudu, Krajského soudu v Hradci Kralové
a Okresniho soudu v Rychnové nad Knéznou, jako ucastniki fizeni, a statni piispévkové
organizace Narodni pamatkovy ustav, sidlem Vald$tejnské namésti 162/3, Praha 1 - Mala
Strana, zastoupené Mgr. Jifinou Svojanovskou, advokatkou, sidlem Silingrovo namésti
257/3, Brno, jako vedlejsi ucastnice fizeni, takto:

Ustavni stiZnost se zamita.

Oduvodnéni:

Pouceni: Proti rozhodnuti Ustavniho soudu se nelze odvolat.

V Brné€ dne 12. kvétna 2020

Jiti Zemanek v.r.
predseda senatu

Odligné stanovisko soudce Jifiho Zemanka ve véci II1. US 1283/17

VétsSinovy nédzor ¢lent II1. senatu, vyjadieny v zamitavém ndlezu k tstavni stiZznosti
stézovatelky Kristiny Colloredo-Mansfeldové, se odchyluje od pravniho nazoru Ustavniho
soudu vysloveného ve véci stejné stdZovatelky v nalezu ze dne 5. 3. 2014 sp. zn. I. US
2430/13, a proto méla byt otazka prokazani konfiskace majetku jejiho otce v dobé nesvobody
(0d 30.9. 1938 do 4. 5. 1945) z diivodi rasové perzekuce jako jedna z podminek pfezkumu
pfechodli majetku nastalych mimo rozhodné obdobi (od 25. 2. 1948 do 31. 12. 1989) podle §
3 odst. 2 zdkona €. 87/1991 Sb., o mimosoudnich rehabilitacich, pfedlozena k posouzeni
plénu podle § 23 zakona &. 182/1993 Sb., o Ustavnim soudu.

Podle bodu 36 uvedeného nalezu "K naplnéni podminek § 3 odst. 2 zdkona o mimosoudnich
rehabilitacich dostacuje, pokud jsou rasové divody ... pfitomny, i kdyby plisobily spole¢né s
dalSimi divody zasti okupacnich organi k perzekvované osob¢€. Neni pfitom nutné, ba v
rozhodovani soudnich orgdni demokratického pravniho statu by bylo i nevhodné, aby bylo
jasné prokazovano, zda sté¢zovatel¢in otec byl zidovského plivodu ve smyslu takzvanych


https://nalus.usoud.cz/Search/GetRegSignDecisions.aspx?sz=1-2430-13
https://nalus.usoud.cz/Search/GetRegSignDecisions.aspx?sz=1-2430-13

norimberskych zakont ... Dostacuje zjistit, zda okupaéni organy mohly takového
presvédceni nabyt. Podstatné tedy je, zda okupacéni organy mohly ucinit vahu, Ze politické
postoje a aktivity stézovatel¢ina otce mohly mit spojitost s jeho rasovym pivodem, jenz byl
tvrzen v uvedeném némeckém vymarském historicko-genealogickém kapesnim seznamu
veskeré Slechty zidovského ptivodu roku 1913, coz z tohoto dikazu predlozeného
stézovatelkou Cini diikkaz zasadni a rozhodujici."

Namisto nasledovani tohoto relevantniho judikaturniho vykladu zminéného ustanoveni
zékona o mimosoudnich rehabilitacich Ustavnim soudem se vétsinovy nézor III. sendtu vraci
K - jiz do uréité miry pfekonanému - izkému vymezeni podminek majetkovych konfiskaci,
jichz se dopustily okupaéni organy, podle nilezu ze dne 16. 12. 2004 sp. zn. I1I. US
107/2004. Ten omezil moznost pfezkoumavani s tim spojenych zasaht do vlastnického prava
"toliko na nejextrémnéjsi ptipady bezpravi" ... "jimiz je nutno rozumét jen nejkiiklavejsi
formy rasismu, pachané za 2. svétové valky zejména formou holocaustu", pficemz perzekuce
byla motivovana alesponi z¢asti, nikoliv nutn¢ vyluéné, divody rasovymi, vedle diivodi
jinych, napft. ziStnych.

Odvolava-li se vétSinovy nazor III. senatu na vuli "restitucniho" zakonodéarce, podle niz nelze
odcinit v§echny v minulosti zpiisobené majetkové kiivdy, nybrz jen kiivdy "nékteré", jakoz i
na princip pravni jistoty jako zakladni nalezitost demokratického pravniho statu a tistavné
zaruc¢ené pravo na ochranu vlastnickych poméri, které nastaly v dusledku pozdéjsich
majetkovych piesund, procez "musi byt v fizenich pied obecnymi soudy prokazano, ze
vlastnické pravo bylo konkrétni osob& odnato praveé z diivodu jeji rasové perzekuce" (bod
31.), pak vzhledem k dostupnosti informace o zidovském piivodu stézovatelCina otce pro
okupacni organy a k obtizim spojenym s bezprostfednim listinnym prokazovanim rasové
motivace konfiskace jeho majetku po vice nez 70 letech je takovy vyklad naplnéni podminek
§ 3 odst. 2 zdkona o mimosoudnich rehabilitacich v rozporu s principem in favorem
restitutionis, jenz - i jako mravni imperativ - ovlada restituéni judikaturu Ustavniho soudu od
pocatku.

Spatiuje-li vétSinovy nazor III. senatu v takovém postupu "ignoraci" zakonem stanovenych
podminek a mezi obnovy vlastnického prava podle restitu¢nich ptedpist, ktera neni v
souladu s jejich smyslem a ucelem (bod 31.), ale ndstrojem obchazeni pozadavku prokazat
rozhodné skutecnosti, potom nemohu nez pokladat takovy nazor za projev souhlasu s
$ikan6zni aplikaci zakona, ktery neni hoden Ustavniho soudu jako soudniho organu ochrany
Gistavnosti podle ¢l. 83 Ustavy.

V Brmé dne 12. kvétna 2020
Jifi Zemanek

(viz Nalez Ustavniho soudu Ceské republiky ze dne 12.5. 2020, sp. zn. 11l.US 1283/17, [cit.
2021-07-04]. Dostupné online: http://nalus.usoud.cz/Search/GetText.aspx?sz=3-1283-17 )

Nahoru/Up
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